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In the Court of Appeals of the District of Columbia, 


No. 1648. 

Elmore M. Phelps, Appellant, 

vs. 

Desdemona G. Phelps. 


«* 


* 


a Supreme Court of the District of Columbia. 

No. 25270. Equity. 

Elmore M. Phelps, Petitioner, 

vs. 

Desdemona G. Phelps, Respondent. 

i 

United States of America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed March 17, 1905. 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. —. 

Elmore M. Phelps, Petitioner, • 

vs. 

Desdemona G. Phelps, Respondent. 

The petitioner, Elmore M. Phelps, respectfully shows to the court 
as follows: 

1. He is a citizen of the United States residing in the City of 
Washington in the District of Columbia, in which city he has resided 
for three years and more last past. 

2. Desdemona G. Phelps, whose maiden name was Desdemona G. 
McMichael, the party herein named as respondent, is likewise a citi¬ 
zen of the United States and a resident of the City of Washington 
in the District of Columbia. She and the petitioner were lawfully 
married in the said city and District by the Rev. Edwin D. Bailey 
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on December 2, 1898, the official record of the said marriage being 
found in Marriage License Book, No. 13, at page 493, of the records 
of the Clerk’s office of the Supreme Court of the District of Columbia. 

3. The petitioner and the said respondent lived together as hus¬ 
band and wife from the time of their marriage on December 

2 2, 1898, until the second day of June, 1904. 

4. The said respondent in 1904, to wit, on May 13 and 
again on May 18; on June 22, June 25 and June 27, did commit 
adultery in the City of Washington in the Dis- of Columbia with a 
person whose name is to the petitioner unknown, but who was attired 
in the uniform of an enlisted soldier of the United States. The adul¬ 
terous act on June 22 was-committed in a summer house on the 
grounds of the United States Agricultural Department; on June 25 
and June 27 it was committed on the grass under trees near the 
Washington Monument. The adulterous acts oh May 13 and May 18 
were committed in a house on Missouri avenue. 

5. The adultery herein charged was committed without the con¬ 
sent, connivance, privity or procurement of the petitioner, and, since 
the discovery of the offense, the petitioner has not voluntarily co¬ 
habited with the respondent. 

6. No children have been born to the petitioner, his union with 
the respondent having been without issue. 

Wherefore, the premises considered, the petitioner prays: 

1. That the process of this court may issue making the above 
mentioned Desdemona G. Phelps respondent hereto and requiring 
her to answer the exigency of this petition. 

2. That the petitioner may have the decree of this court divorc¬ 
ing him from the bond of marriage with the said Desdemona 

G. Phelps. 

3 3. And that he may have such other and further relief as 
may be proper and to the court shall seem fit. 

ELMORE M. PHELPS. 


District of Columbia, ss : 

Elmore M. Phelps, the above-named petitioner, on oath, says as 
follows: I am acquainted with the contents of the foregoing petition 
by me subscribed. The matters and things therein set forth upon my 
personal knowledge are true, and those set forth upon information 
and belief I believe to be true. 

ELMORE M. PHELPS. 


Subscribed and sworn to before me this 17th day of March, A. D., 
1905. 


JOHN R. YOUNG> Cl'.L 
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• ! Answer. 

1 * * T v » 

♦ 

• ! Filed March 22, 1905. . i 

i .... 

In- the Supreme Court of the District of Columbia. 

i 

Equity. #25270, Docket —. 

♦ 

Elmore M. Phelps, Complainant, 

vs. 

Desdemona G. 'Phelps, Respondent. 

Now comes the respondent, Desdemona G. Phelps, and 

4 for answer to the petition filed in the above-entitled cause, or 
so much thereof as she is advised it is material for her to 

answer, answering says: 

First: She admits the truth of the allegations contained in para¬ 
graph one of said petition. 

Second: She,admits the truth of the allegations contained*in para¬ 
graph two of said petition. 

Third: She admits the substantial truth of the allegation contained 
in paragraph three of said petition. 

Fourth: She denies each and every one of the allegations con¬ 
tained in paragraph four, and avers that each and every one of 
them is absolutely false, monstrous and without even the shadow of 
foundation in fact; and, at the hearing hereof, she will, insist upon 
strict proof of these monstrous charges which her said husband has 
seen fit to make against her good character and fair name. 

Fifth: In answer to the charges made in paragraph five, she says 
that, although her said husband had (before she ceased to live with 
him) often bantered her to give him some good ground upon which 
he might apply for a divorce and although she was mortally afraid 
of physical violence at his hands, the charge that she ever so far 
subserved his base purposes as to be guilty of infidelity to her mar¬ 
riage vows is wickedly and cruelly false, slanderous and unspeakably 
monstrous in both form and substance—the wreaking product of 
the base mind of one who, failing to induce her to debase herself for 
his own selfish and diabolical purposes, recklessly charges as 

5 true what he had tried so long in vain to have come true; 
and, failing to get his desire transformed by her conduct into 

a fact, boldly and cruelly makes the charge anyway. 

And, having thus fully answered said petition, this respondent 
prays that she may be dismissed at petitioner’s proper costs. 

DESDEMONA G. PHELPS. 

BURTON T. DOYLE, 

Solicitor for Respondent. 
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District of Columbia, »«: 

I, Desdemona G. Phelps, do solemnly swear that I have read the 
foregoing answer by me subscribed and know the contents thereof; 
that the statements of fact made therein of my own personal knowl¬ 
edge are true, and those made therein upon information and belief, 
I believe to be true. 

DESDEMONA G. PHELPS. 


Subscribed and sworn to before me, this 21st day of March, A. D. 
1905. 


ELIZABETH L. McTATE, 

[notarial seal.] Notary Public , Dist. of Columbia. 


6 Replication. 

% 

Filed March 29, 1905. 

I 

‘In the Supreme Court of the District of Columbia. 

InEq. No. 25270. 

Elmore M. Phelps 
v. 

Desdemona G. Phelps. 

The complainant hereby joins issue upon the answer of the de¬ 
fendant herein filed. 

ELMORE M. PHELPS, 

By J. ALTHEUS JOHNSON, 

His Solicitor. 


Order to Take Testimony. 

Filed March 29, 1905. 

In the Supreme Court of the District of Columbia. 

t • 

Eq. No. 25270. 

i * 

Elmore M. Phelps 

v. •; 

Desdemona G. Phelps. 

On motion of the complainant by his solicitor, it is, by the Court, 
this 29th day of March, A. D. 1905, ordered that this cause be, and 
the same hereby is, referred to T. H. Fitnam, an Examiner of this 
court to take the testimony touching the issues involved. 

WENDELL P. STAFFORD, Justice. 
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7 Depositions on Behalf of Complainant. 

Filed April 26, 1905. .; 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 56. 

Elmore M. Phelps 
vs. 

Desdemona G. Phelps. 

Be it known that, at an examination of witnesses, begun and held 
on the fourteenth day of April, A. D., 1905, personally appeared 
before me, the undersigned, an examiner in chancery, at No. 408 
Fifth street northwest, in the City of Washington in the District of 
Columbia, Mr. William H. Tracey, Mr. Charles H. Harris and Mr. 
Norman E. Norman, all of lawful age, witnesses called to testify on 
behalf of the complainant in the above-entitled .cause, when and 
where the depositions of said witnesses, hereto annexed, were by me 
taken down in shorthand, from the oral statements of said witnesses, 
made in answer to interrogatories and cross-interrogatories pro¬ 
pounded by counsel for the parties respectively, then and there attend¬ 
ing, the said witness having been by me first duly sworn according 
to law; that said depositions were afterwards reduced to typewriting, 
and were read over by the first two-named witnesses and by them sub¬ 
scribed in my presence, the signature of the third witness having been 
subscribed by me pursuant to agreement of counsel, owing to the in¬ 
convenience to said third witness to attend again. 

8 I further certify that I am not of counsel for any of the 
parties to said cause, or in any manner interested therein. 

T. H. FITNAM, 
Examiner in Chancery. 


In the Supreme Court of the District of Columbia. 

• No. 25270, Equity Doc. 56. 

Elmore M. Phelps, Petitioner, 

vs. 

Desdemonda G. Phelps, Respondent. 

Met, Friday, April 14, 1905 at ten-thirty o’clock a. m., No. 408 
Fifth street northwest, pursuant to notice. Present, Mr. J. Altheus 
Johnson, for complainant, and Mr. Burton T. Doyle, for defendant; 
whereupon, Mr. William H. Tracey, Mr. Charles II. Harris, and 
Mr. Norman E. Norman, having been duly sworn, testified sev¬ 
erally on behalf of the .complainant, as is hereinafter respectively set 
forth. 
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A 


Mr. William H. Tracey. 


Direct examination. 




By Mr. Johnson: 

Q. Please state your name and residence? A. William H. 
Tracey, 622 H street northwest, this city. 

Q. Do you know Mr. and Mrs. Phelps, parties to this 

9 cause? A. Yes, sir. 

Q. How long have you known Mrs. Phelps? A. I have 
known her personally since she was abqut fifteen years of age; prob¬ 
ably five or six years. 

Q. How long have you known Mr. Phelps, the complainant? A. 
About one year. 

Q. Where does Mr. Phelps live? A. He boards at my house. 

Q. Does his wife live there? A. No, sir. 

Q. Do you know where she lives? A. Not at present. 

Q. They don’t live together? A. No, sir. 

Q. And they have not lived together during any of the time that 
Mr. Phelps has been at your house? A. No, sir, not to my knowl¬ 
edge ; but he has been there right along. 

Q. How long did you say Mr. Phelps had been at your house? 
A. About one year—the last year—as near as I can come at it. 

Q. Tell us what if anything you know about Mrs. Phelps, the de¬ 
fendant, having been intimate with any other man than her hus¬ 
band, and how such knowledge came about on your part? A. On 
June 22, 1904, I was standing down here at the corner of D and 
Third streets northwest and she came out of her house and came up 
and went direct down to Sixth street, down Sixth to Pennsylvania 
.Avenue and direct out Seventh street, crossing the park up 

10 Seventh to Seventh and B, southwest, and there she met a 
man; they then talked a while and went from there out to the 

Agricultural Department and there they went in a little summer 
house and stayed there until about ten-thirty, as near as I can get 
at it, and while in that house he was smoking cigarettes and she 
on several occasions was sitting on his lap. 

Q. Were there any other persons around the summer house? A. 
None but those two. 

Q. Was it morning or evening? A. Evening. 

Q. At night? A. 0, yes. 

Q. How near were you to the summer house? A. Just about as 
far as from here to that tree on the far side of the street, about 
eighty or a hundred feet. 

Q. How long were they in the summer house? A. It was about 
eight o’clock when she came down there at Seventh and B, and they 
were out there and stayed there until about ten-thirty. 

Q. Did they do more than have her simply sit on his lap? A. 
That was all I could well see at that time, on account of the banisters. 
I saw her white skirts but could not see through the banisters very 
well. _ ._ t 
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Q. Were the white skirts underskirts, or was the dress white? * A. 
It was the underskirts; she had on a dark dress. 

Q. And you saw her white underskirt? A. Yes, sir. 

11 Q. And that, you say, was June the 22d, 1904? A. June 
22, 1904. 

Q. Have you any other knowledge on the subject of the intimacy 
with any man other than her husband? A. Yes, sir; that same 
man. 

Q. Do you know the man’s name? A. I do n,ot. 

Q. Can you describe him? A. He was a man in United States 
uniform. 

Q. A soldier? A. Yes, sir. The man stood about five feet, eight 
inches, as near as I could guess at it. 

Q. Had you ever seen him before? A. Never to my knowledge. 

Q. Did you say you saw her afterwards with the same man? A. 
One other occasion, about June 27th of the same year, I followed her- 
from the same place; she went with two ladies from her home. 

Q. Where was her home then ? A. Down here on D street north¬ 
west; 208 D street. 

Q. She came out with two ladies? A. She came with two ladies 
out of the house, went up to and down Sixth street and parted at 
Sixth and C with them, and I followed her direct to the same place, 
Seventh and B southwest again. I sat on a bench and while it was 
raining I held an umbrella over me, and she stood at a tree-box. In 
five minutes this same gentleman came and I followed her and him 
clear around back of the monument southwest, and it was 

12 getting rather dark and they got up under the same trees, or 
some trees there at least, and I got around and came up and 

got under some bushes and laid under the bushes I suppose, for two 
hours or two and a half horn's, and where they were lying, beyond 
them was an electric light which made everything distinct; you 
could see nicely. 

Q. What did you see? A. I saw things that were very unpleasant 
to a great many; and I suppose were pleasant to a great many others. 
They were lying down on the grass and went through several per¬ 
formances while lying there, some three times. They left there, as 
near as I could get at it, between ten and eleven o’clock; nearer eleven 
than ten; probably a quarter of eleven. 

Q. How did you come to be watching Mrs. Phelps on these oc¬ 
casions? A. Mr. Harris hired me to do it. 

Q. Who is Mr. Harris? A. This gentleman here (indicating 
party present). 

Q. Do you know his business? A. Yes, sir. 

Q. What is it? A. Private detective. 

Q. He had asked you to watch Mrs. Phelps, the respondent, on 
these occasions you refer to? A. Yes, sir. 

Q. Where are you employed? A. With Peter Grogan, the furni¬ 
ture man on Seventh street northwest. 

Q. What were Mr. Phelps’ habits while staying in your 
13. house about a year? A. He has been.very studious while 
at my house; he has been reading a great deal; been going 
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to night school and has been very close. I never knew him to run 
around or anything of that kind. He had a regular time to come in 
and was never far wrong from his one time to come in the house. 

Q. Did his moral habits seem to be good? A. Yes, sir; perfectly 
so. 


Cross-examination. 

By Mr. Doyle: 

X Q. Were you by yourself on both of these occasions? A. No, 
sir; not both. 

X Q. Who was with you on either occasion? A. On the last 
occasion Mr. Harris’ son Oliver was with me. 

X Q. Are you a licensed detective? A. No, sir. 

X Q. How far were you from the parties on the second occasion 
you described. A. I suppose, probably one hundred feet; something 
like that. 

X Q. What time of night was it? A. They stayed there until a 
quarter of eleven, as near as I could guess at that time. 

X Q. What time did you get there? A. I was there two hours 
and a half. 

X Q. Then you got there about nine o’clock? A. Between eight 
and nine; in that neighborhood. 

X Q.. That was the 27th of June? A. The 28th of 

14 June. 

X Q. It gets dark along about eight o’clock then? A. It 
was not dark when she met him. I had my umbrella to keep them 
from seeing me. 

X Q. The performance was about nine o’clock? A. Yes, sir. 

X Q. It was dark then? A. Yes, it was raining and it got dark. 

X Q. How could you see? A. Thev were between me and the 
light, I was under the bushes and beyond there was the electric light. 

X Q. And it was raining? A. Ye3, sir, misty. 

X Q. The grass was very wet? A. They didn’t seem to care for 
that. 

X Q. You were on the grass? A. Yes, and I got cold from it. 

X Q. You said it was the same man on both occasions? A. Yes, 
sir. > 

X Q. How did you know it? A. On the last occasion I passed 
him as near as I am to you face to face. On the first occasion I 
walked up and they were sitting on a bench, and I walked up os near 
to them as I am to the stove there. 

X Q. Do you mean that by seeing a man once and in the night 
time, in uniform, you would be able to identify him on a second 
occasion? A. On the same light. There were electric lights both 
times. I can identify faces pretty well. 

X Q, You say you have known Mis. Phelps about five years? A. 

About that. 

15 X Q. When you first knew her she was about fifteen? A. 

As near as I could guess at the time. She used to come there, 

and my brother in law was a great church member and used to hold 
meetings there, and that is how I met them. 
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X Q. That would make her about twenty now? A. I judge from 
her appearance. I don’t know her exact age. She had on short 
dresses. 

X Q. Did she have on dark dresses on both of these occasions? A. 
I think she had on a brown dress once and a black dress another; 
dark dresses with light waists. 

X Q. You say she had on brown the first time and a black dress 
the second? A. Yes, sir. 

X Q. You said a while ago she had on a black dress the first time? 
A. As near as I could tell. 

(Mr. Johnson : She had on dark dresses both times? 

(A. Yes, sir.) 

X Q. On the first occasion all you saw was she was sitting on his 
lap? A. Yes, all I could make out. 

X Q. You think the second time that you saw an act of adultery 
committed? A. Yes, sir. 

WILLIAM H. TRACEY. 


Sworn to before me as aforesaid, and subscribed, this 14" day of 
April, A. D., 1905. 

T. H. FITNAM, Examiner. 


16 Mr. Charles H. Harris. 

• X ** 

Direct examination. 

By Mr. Johnson: 

Q. Give us your name and residence? A. Charles H. Harris; 
622 H street northwest, this city. 

Q. What is your employment? A. That of a private detective. 

Q. How long have you been such? A. About four years. 

Q. Are you licensed by the District Government? A. Yes, sir. 

Q. Do you know Mr. Phelps, the complainant in this case? A. 
I do. 

Q. How long have yon known him? A. A little over a year, I 
judge. 

Q. Did Mr. Phelps ever indicate to you that he was distrustful 
of the conduct of his wife and ask you to keep your eye on her? A. 
He did. He sent for me and requested me to watch his wife, her 
movements, to procure evidence for a divorce; that she was acting 
in a manner that indicated to his belief that she was running with 
other men. 

Q. Did you undertake to keep an eye on her with a view to seeing 
what you could discover? A. I did. 

Q. Tell us what you did discover? The times, and all 

17 about it? A. One time in particular, the 25th of June, 1904, 
I followed her from her house, 208 D street northwest. She 

went direct to Seventh and B southwest, remained there about twenty 
minutes and was met by a man dressed in a soldier’s uniform. They 
proceeded from there down through the par ( k, out over the monu¬ 
ment grounds, and about one hundred yards or a little over, south- 
2—1648a 
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west of the monument there is a little grove of trees there, and they 
laid down in the shadow of those trees on the ground there or the 
grass, and to get a good view of their procedure, I went around and 
came up behind a clutser of bushes, got in the bushes and laid down 
and watched their manoeuvers for two and a half horn’s or more; and 
they were frequently in very compromising positions, he being on 
top of her on two different occasions. 

Q. What time of day was that? A. That was about nine o’clock. 

Q. In the evening or the morning? A. At night. 

Q. Did you ever on any other occasion see her in such compromis¬ 
ing position with any man not her husband? A. On one other oc¬ 
casion. I don’t recall the date of it now. I followed her to the 
same place of meeting, Seventh and B southwest, and she met a man 
that I took to be the same man, dressed in a soldier’s uniform, and 
they went over in the park and sat on a seat quite a while, and then 
went in the Agricultural Department grounds and there are what I 
call little summer houses; they went into one of those and remained 
there until about half past ten or a quarter of eleven; somewhere 
there. 

Q. What time did they go in the summer house? A. 
18 Along about nine. 

Q. Were there any other persons around? A. None that 
I saw. I came behind some bushes, from where I had a look at 
them and I could see down to about here (indicating the waist) from 
where they were sitting; owing to the boarding I could not see the 
rest of their bodies. 

Q. The summer house was boarded up so you could not see from 
the waist down? A. 1 could only just glance through the balusters. 

A. Could you see any of their actions or doings? A. She was sit¬ 
ting apparently straddle of his lap, she looking one way and he an¬ 
other, she looking in his face, and her hands resting on his shoulders. 

Q. You saw no other persons around so far as you know? A. 
No, sir. 

Q. They were in that house some two hours? A. From nine until 
near eleven. 

Q. Do you know the man? A. No, sir; only by sight. 

Q. You don’t know his name? A. No, sir. 

Q. Did you ever watch her on any other occasion when you dis¬ 
covered anything out of the way? A. I have watched her on 
numerous occasions, but could not say there was anything occurred 
on the other occasions that amounted to much. 


Q. Did you see her with men on these other occasions? A. This 
same party in .uniform. She met him at the same place, Seventh 
and B southwest. I saw her meet him thepe numerous tijti.es, 
19 this same man; they would.then go in the:park and sit on 

j a (Seat, about an hpur and .{hep-.part, $he would return hoipe 

and. he t ,WQ.v# take a.can and leave,! •>.,.! mi.-iI t:,! |...v« >!!<>! 1 
vi &?./ A.oNo,4jr. j„ , 7/ 


•ill’ .miuixiUi ? I'.J-.'o- 


- iib 


bin. r.vinnxirt 


•xxxioiif yrf} 1970 iu>> ,/Iu.u -ud dguotrij nv/ob onnil aioi'l bobosnoiq 
-dJixor , i9vo of Jixt is io .-biBY boibimxl suo fxxoda hue .sbicr/oiy Jaora 

a8K)I—£" 
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Cross-examination. 

By Mr. Doyle: 

X Q. Was anybody with you on either of these occasions? A. 
Yes, sir. 

X Q. Who ? A. My son was with me on one of the occasions, and 
one occasion he started with me but got lost and I was alone that 
time. 

X Q. On which occasion was he with you; the first or last. A. 
He was with me on the first occasion, in the monument lot. 

X Q. You have not stated how you happened to know Mrs. 
Phelps; tell me about that? A. I knew Mrs. Phelps after having 
made an arrangement with Mr. Phelps to look after her. I. had a 
photograph of her and went to her residence and there waited to 
idtentify her,, and there I met a party at the corner of Third and D 
who did know her and who stated to me that she was the party; 
though I had already identified her by the picture. 

X Q. You never met her personally? A. No, sir. 

20 X Q. You think it is impossible for you to have been 
mistaken in her identity on these occasions? A. I do. 

X Q. How was she dressed on these occasions? A. Always in a 
dark skirt and a light waist. 

X Q. Was Mr. Tracey with you on either one of these occasions? 
A. No, not with me. 

X Q. Did you authorize and direct Mr. Tracey to assist you in the 
work? A. I did, certainly. 

X Q. From what you saw on either occasion you feel qualified to 
swear that an act of adulterv was committed? A. Yes, sir. 

X Q. On which occasion ? A. In the monument lot I am posi¬ 
tively certain of. 

. X Q. That was the second occasion ? A. That was the first occa- 
sion. 

X Q. How far were you from them on that occasion? A. I was 
about one hundred and fifty feet, I suppose; not over that. 

X Q. And it was night? A. It was night. 

X Q. How could you see that distance? A. They were directly 
between me and a very bright electric light; they were lying under 
the shadow of a tree, and this electric light was right beyond; and 
you could see them as plainly as I see you now. 

X Q. Did that just happen so, or did you manage it? A. I 

21 arranged it so I could get the bushes between them and me, 
and in that way I could see the performances and could watch 

their every movement and action. 

C. H. HARRIS. 

Sworn to before me as aforesaid, and subscribed, this 14" day of 
April, A, D., 1904. 

T. H. FITNAM, Examiner . 
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Mr. Norman E. Norman. i 

Direct examination. -r " 

♦ * 

* 1 

Bv Mr. Johnson: 

Q. Please state your full name? A. Norman E. Norman. 

Q. Where do you live? A. Brookland, D. C. 

Q. Do you know Mr. and Mrs. Phelps, the parties to this case? A. 

I do, yes. 

Q. How long have you known them? A. I have known Mr. 
Phelps since the early part of 1898, and Mrs. Phelps I have known, 

I judge, since about 1894 or 1895; somewhere around there. 

Q. Were you present at their marriage? A. I was. 

Q. Where were they married? A. On Louisiana avenue between 
Sixth and Seventh streets northwest, in the Central Union 
22 Mission building. 

Q. By whom were they married? A. I cannot recall the 
pastor’s name. 

Q. Do you remember the date? A. It was December 2,1898. 

Q. Was it the minister in practical charge of the Mission at that 
time. A. Yes, sir; and come to think of it, his name was Bailey; I 
don’t recall the initials, but it was the Rev. Mr. Bailey. 

Q. Have you seen much of Mr. Phelps since the marriage? A. I . 
have occasionally seen him after the marriage, but I was better ac¬ 
quainted with him before. 

Q. What are his moral habits, so far as you know? A. We w r ere 
down to Cuba together; I was his tent mate; we tented together and 
was very naturally thrown in with him all the time. We w T ere both 
in Florida, the South and in Cuba and he ahvays appeared to me to 
be a very moral young fellow, with no vicious habits in the world. 

Q. It was together you served in the Spanish-American war? A. 
Yes, sir. 

(Cross-Examination waived.) t 

NORMAN E. NORMAN, 

Per T. H. FITNAM, Ez’m’r. 


Sworn to before me as aforesaid, and subscribed, this 14" day of 
April, A. D., 1905. 


T. H. FITNAM, Examiner. 


23 (Counsel for complainant announces testimony on behalf 

of complainant closed.) 

(Subsequent to foregoing depositions, and prior to the filing 
thereof counsel for defendant advises examiner that he has no tes¬ 
timony to take on behalf of defendant.) 

T. H. FITNAM, Examiner. 
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Order Permitting Amendment of Petition and Recommitting Came 

to Examiner. 

Filed May 12, 1905. 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 

Elmore M. Phelps, Petitioner, 
i vs. 

Desdemona G. Phelps, Respondent. 

This cause came on to be heard and was considered by the court; 
whereupon, upon motion of the petitioner, by his solicitor, it is, by 
the court, this 12th day of May, A. D., 1905, ordered that the peti¬ 
tioner have leave to amend his petition by adding at the end of the 
fourth paragraph thereof the following averment, namely, “The 
petitioner exercised due diligence in his efforts to discover the name 
of the person with whom the respondent committed the aforesaid 
acts of adultery, but he was unable to discover the same and is con¬ 
sequently unable to make the said person a party respondent 
24 hereto, and the name of the said person remains unknown 
to the petitioner to this day.” 

And it is by the court further ordered that this cause be, and the 
same hereby is, recommitted to the examiner with leave to the com¬ 
plainant to produce such further testimony as he may desire, if any 
he has, touching the matters wherein he shall amend his petition. 

THOS. H. ANDERSON, Jmtice. 


Amendment to Petition. 

I 1 

Filed May 15, 1905. 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 

Elmore M. Phelps, Petitioner, 

vs. 

Desdemona G. Phelps, Respondent. 

Leave of the court being thereto first had and obtained, the peti¬ 
tioner, Elmore M. Phelps, hereby amends his petition by adding to 
paragraph four at the end of the said paragraph the following sen¬ 
tence, namely: 

“The petitioner exercised due diligence in his efforts to discover the 
name of the person with whom the respondent committed the afore¬ 
said acts of adultery, but he was unable to discover the same and is 
consequently unable to make the said person a party respondent 
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hereto, and the name of the said person remains unknown to the 
petitioner to this dayso that the said paragraph as amended 
25 reads as follows: 

“4. The said respondent in 1904, to wit, on May 13 and 
again on May 18; on June 22, June 25 and June 27, did commit 
adultery in the City of Washington in the District of Columbia 
with a person whose name is to the petitioner unknown, but who 
was attired in the uniform of an enlisted soldier of the United States. 
The adulterous act on June 22 was committed in a summer house 
on the grounds of the United States Agricultural Department; on 
June 25 and June 27 it was committed on the grass under trees near 
the Washington monument. The adulterous acts on May 13 and 
May 18 were committed in a house on Missouri Avenue. The 
petitioner exercised due diligence in his efforts to discover the name 
of the person with whom the respondent committed the aforesaid 
acts of adultery, but he was unable to discover the same and is 
consequently unable to make the said person a party respondent 
hereto and the name of the said person remains unknown to the 
petitioner to this day.” 

ELMORE M. PHELPS. 


District of Columbia, ss: 

Elmore. M. Phelps, on oath says as follows: I am acquainted with 
the contents of paragraph four of my petition, amended as above set 
forth. The matters and things in the said paragraph, as above 
amended and by me subscribed, are true, to the best of my knowledge 
and belief. 

ELMORE M. PHELPS. 

26 Subscribed and sworn to before me this 13th day of May, 

A. D., 1905. 

ERNEST G. THOMPSON, 

[notarial seal.] Notary Public, D. C. 

Interlineations made before signing. . 

E. G. T., N. P. 

Additional Deposition on Behalf of Complainant. 

Filed May 18, 1905. 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 56. 

Elmore M. Phelps ! 

V8. 

Desdemona G. Phelps. 

Be it known That, at an examination of witnesses, begun and held 
on the sixteenth day of May A. D., 1905, personally appeared before 
me, the undersigned, an examiner in chancery, at No. 408 Fifth 
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street northwest, in the City of Washington in the District of Co¬ 
lumbia, Mr. Charles II. Harris, a witness of lawful age, called to 
testify further in behalf of the complainant in the above-entitled 
cause, when and where the deposition of said witness hereto annexed, 
was by me taken down in shorthand from the oral statements of said 
witness, made in answer to- interrogatories propounded by counsel 
then and there attending, the said witness having been by me first 
duly sworn according to law; that said deposition was after- 
27 wards reduced to typewriting, was read over by said witness 
and was by him subscribed in my presence. 

I further certify that I am not of counsel for any of the parties 
to said cause, or in any manner interested therein. 

T. H. FITNAM, 
Examiner in Chancery. 

I. * V 


In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 56. 

Elmore M. Phelps 

V8. 

Desdemona G. Phelps. 

Met, Tuesday, May 16, 1905, at one o’clock p. m., No. 408 Fifth 
street northwest. Present, Mr. J. Altheus Johnson, for complainant, 
and Mr. Burton T. Doyle, for defendant; whereupon Mr. Charles 
H. Harris, having been heretofore duly sworn, testified further on 
behalf of the complainant as follows: 


Mr. Charles H. Harris. 


Direct examination. 

By Mr. Johnson: 

Q. Mr. Harris, you are the same Charles H. Harris who was duly 
sworn and testified in this case on a former occasion, are you? A. 
Yes, sir. 

Q. When you testified at a former session you spoke of 
28 not knowing the name of the man with whom the defendant 
had been guilty of adulterous acts; did you make any efforts 
to ascertain his name? A. I did. 

Q. Please tell us wliat efforts you made along that line? A. 
Upon numerous .occasions I made inquiry. On one occasion when 
I followed this man and the defendant to the corner'of Ninth and 
B’ streets northwest, where 1 they separated, he tobk a CaV going south¬ 
west Vfr'doiitli. 11 Tli'by : stood on thb’turner ftir some 1 little taihb', 
were near a, police officer and two gentlemen, "kndVl hiade' I ifiqWrv 

oYln^WfMf^tney! kh'bW 1 tli'lsl lii&A 1 bt thbse 1 tWb* pftr ties^r'- bllheP^one of 

fhWn 1!;7? :,i J « T>^'L nu of jjov 

’*m wsak kw? Wiqfflty'iH 
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officer and the two gentlemen to whom you have referred, who were 
talking together at the corner. A. Yes, sir. 

Q. And neither of them could give you the name of the man? 
A. No, sir; they could not. 

Q. Did you make any other inquiry? A. Yes, sir. One even¬ 
ing when the defendant was waiting on the corner of Seventh and B 
Streets southwest I entered a cigar store at the corner of Seventh and 
B southwest and, standing in the door saw this man come down the 
street and he passed right by me and the gentleman who was run¬ 
ning the store and who was standing there, and I asked this pro¬ 
prietor of the cigar store if he knew this man, and he also after look¬ 
ing him over, said he did not know him. 

29 Q. The man was then on the way to join the defendant? 
A. He was, and he joined her on the northwest corner of B 

and Seventh streets southwest, diagonally across from where I was 
standing. 

Q. State what further efforts, if any, you made to ascertain his 
name? A. One evening I followed the defendant and this same 
man to the little summer house in front of the Agricultural Depart¬ 
ment, and while they were sitting in this little summer house I asked 
the watchman there at the Department to take a look at them and 
tell me if he knew the man. He did so, and stated that he did not, 
although he had seen the couple there a number of times but could 
not identify him or give his name. 

And then again, on another occasion, when I followed them, the 
same parties, this man and the defendant, to the monument lot and 
they were down under the trees, I made inquiry of the watchman 
there—they had been sitting down on the bench right near for some¬ 
time—if he knew this man and, after having looked at him closely 
he stated that he did not. 

And then, on another occasion I followed this man after he 
separated from the defendant on the car, he getting off of the car 
near the terminus of the line or down near the arsenal, and I made 
inquiry of some parties standing there—he was near by them—if 
they could tell me who he was, and none of them could give me his 
name at all. 

Q. You have spoken of more occasions than adulterous acts were 
seen on; do I understand that you sometimes saw these parties 

30 together when you did not seem them in acts of adultery? 
A. Yes. But once I made inquiry twice on the same even¬ 
ing when they had separated, when I had followed him, on the 
evening when I made the inquiry down at the arsenal I made the 
inquiry that same evening on the monument lot. 

Q. You sometime saw them together when they did not commit 
adultery? A. 0, yes, yes. 

Q. And during all this time you were trying to find out who this 
man was? A. 1 was always making every effort in my power to 
ascertain who he was. 

Q, Did any of these efforts to ascertain the name of the man lead 
you to make inquiry at the War Department and, if so, state what 
information you had and what your inquiry and the result of it was? 
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A. Yes. Sometime after I had last seen the parties together I in¬ 
directly learned through a party who did not know this man and 
who thought that his name was J. Frank Lynch but was not sure of 
it, and thinking that I could possibly identify this party with that 
name I called at the War Department and asked if there was such 
a man enlisted in the army service. I was told that there had been 
a man by that name but he was not then in the service, that they 
knew nothing of his whereabouts, and upon that report I of course 
could not in anywise connect this party with that name. 

Q. You don’t know to this day what his uame is? A. I do not. 
Q. Would you recognize the man if you saw him? A. I 
■ would. 

31 Q. Have you seen him recently? A. I have not. 

Q. Mr. Tracey who testified in this case speaks of having 
been requested by you to watch the parties. He understood from 
you, did he, that’ you wanted to know the name of this man? A. 
Yes, sir. I directed him, when the parties separated to follow the 
man and let the woman go, for the purpose of trying to identify him 
and learn who he was; but he failed to get any information or to 
learn who he was at all. 

Q. So all your efforts failed to ascertain the name of the man? A. 
Yes, sir, 

(No cross-examination.) 

CHARLES H. HARRIS. 


Sworn to before me as aforesaid, and subscribed, this 17" day of 
May, A. D., 1905. 

T. H. FITNAM, Examiner. 


Decree of Divorce. 

• Filed June 15, 1905. 

In the Supreme Court of the District of Columbia. ' 

Equity. No. 25270. ; 

Elmore M. Phelps, Petitioner, 

V8. 

Desdemona G. Phelps, Respondent. 

This cause came on to be heard on the bill, the amendment 
32 thereto, and the answer, testimony and other papers herein 
filed, and the same was considered by the Court; 

Whereupon, it is by the Court, this 15th day of June, A. D., 1905, 
adjudged, ordered and decreed that the petitioner herein, Elmore 
M. Phelps, be, and he hereby is, divorced from the bond of marriage 
with the respondent, Desdemona G. Phelps. 

And it is further, by the Court, adjudged, ordered and decreed 

3— 1648a , 
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that the name of the respondent herein be, and the same hereby is, 
changed to her maiden name of Desdemona G. McMichael. 

THOS. H. ANDERSON, Justice. 

Decree Vacating Decree of June 15, 1905, Re-referring Cause. 

Filed August 4, 1905. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25270. 

Elmore M. Phelps, Complainant, 

V8. 

Desdemona G. Phelps, Defendant. 

A final decree having been entered in the above entitled cause 
on the fifteenth day of June, 1905, whereby the bonds of matrimony 
theretofore existing between Elmore M. Phelps, the above named 
complainant, and Desdemona G. Phelps, the above named defend¬ 
ant were dissolved. 

And the said defendant having on the 27th day of June, 1905, 
and during the term at which the final decree before men- 

33 tioned was entered, filed in this court a petition praying that 
the said decree be vacated, alleging that she has a just and 

meritorious defense to the bill of the said complainant; 

And the court having heard the testimony offered by the said de¬ 
fendant in support of the averments made by her in her said peti¬ 
tion, and testimony offered by her said solicitor in opposition thereto, 
and also other testimony relating to the same matters and other 
matters of this cause offered by Charles A. Keigwin, a solicitor of 
the court assigned to that duty and acting in this cause at the re¬ 
quest of the court; 

And because the Court desires to give further consideration to 
the testimonv and because also the said defendant has offered testi- 

4 » 

lnony to prove that she has a defense to the complainant’s bill by 
reason of certain facts alleged by her amounting to a condonation 
by the said complainant of the alleged adultery of the said defendant 
for which the said final decree was granted, which said acts of condo¬ 
nation have been pleaded by the said defendant, and were not by her 
communicated to her counsel before the entry of the said final de¬ 
cree, but were first elicited in the testimony hereinbefore mentioned 
to have been taken upon her petition to vacate the said decree; 

It is therefore, by the Court, this 4th day of August, 1905, ad¬ 
judged, ordered and decreed that the said decree passed in this cause 
on the 15th day of June, 1905, granting a divorce to the said com¬ 
plainant from the bonds of marriage with the said defendant, be, and 
the same hereby is, vacated and set aside, and the said cause be, and 
hereby is, re-opened and referred again to Thomas H. Fitnam 

34 an examiner of this Court, for the taking of such further 
proof touching the matter aforesaid as the parties to the cause 
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or either of them may desire and for such other proceedings herein 
as may be proper; 

And it is further ordered that either party have, and is hereby 
given, leave to amend or add to his or her pleadings as he or she 
may be advised, and to offer any further evidence in support of any 
of the issues in the said cause already made, or hereafter to be made 
by such amendment of the pleadings; 

And it is further ordered that all of the testimony heretofore 
taken in this cause, including the testimony taken by the court 
upon the defendant’s said petition to vacate the decree herein, may 
be used and read by either party at the final hearing of this cause; 

And it is further ordered that the defendant is allowed until the 
twenty-seventh day of August, 1905, to amend her pleadings and to 
adduce proof in support thereof; and that the complainant is allowed 
until the twenty-seventh of September, 1905, to adduce proof upon 
his part; and that this cause shall be placed upon the calendar of 
the court for hearing at the October Term in the year 1905; 

This order being made without prejudice to either of the parties 
or without reflection upon or prejudice to counsel named in the 
said defendant’s petition to vacate the said final decree and affected 
by the averments of the said petition, the judgment of the court 
upon the said petition and upon the matters of fact therein alleged 
being expressly reserved until the coming in of said additional testi¬ 
mony and the final determination of this cause. 

THOS. H. ANDERSON, Justice. 


35 Supplemental Answer. 

Filed August 15, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25270. * 

Elmore M. Phelps 
vs. 

: Desdemona G. Phelps. 

Comes now the defendant, Desdemona G. Phelps, by leave of 
Court first obtained, and for. additional and supplemental answer 
to that hereinbefore filed says: 

That complainant did on the 27tli day of June, 1904, prior to the 
institution of this suit, accost, and accuse the defendant of the acts of 
adultery set out in the bill of complaint filed herein, stating that he 
was personally well advised of the alleged facts; that notwithstanding 
said accusations, complainant did thereafter on divers occasions be¬ 
tween the 10th day of July, 1904. and the 28th day of July, 1904, 
cohabit with the defendant; and the defendant still denying the 
truth of the outrageous allegations of adultery as set forth in said 
. bill of complaint, for further answer says; that had the same been 
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true, as alleged in said bill of complaint, the complainant has con¬ 
doned said offenses by voluntarily cohabiting with defendant with 
full knowledge as aforesaid. 

DESDEMONA G. PHELPS, Defendant 

36 District op Columbia, ss : 

Personally appeared before me, Desdemona G. Phelps, the defend¬ 
ant herein, whose name is subscribed to the foregoing supplemental 
answer, and being duly sworn on oath says; that she has read the 
same and is acquainted with the contents thereof, and that the facts 
therein stated upon knowledge are true and that those stated upon in¬ 
formation and belief she is informed and believes to be true. 

DESDEMONA G. PHELPS. 

Subscribed and sworn to before me a Notary Public in and for the 
District aforesaid, this 15th day of August, 1905. 

WILLIAM L. FORD, 

[seal.] Notary Public, D. C. 


Order Extending Time to Defendant to Finish Testimony. 

Filed August 28th, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25270, Doc. 56. 

Elmore M. Phelps 
vs. 

Desdemona G. Phelps. 

It appearing to the Court that the defendant herein has been lim¬ 
ited to the 27th day of August, 1905, in which to take her testi¬ 
mony, and it further appearin- to the Court that there are 
37 several witnesses material to defendant’s case who are now 
out of town and cannot be reached, it is by the Court this 
26th,day of August— 

Ordered that the time in which the defendant is limited to take her 
testimony be and the same is hereby extended and enlarged to the 
2nd day of September, 1905. 

WENDELL P. STAFFORD, 

Associate Justice. 


I have no objection to the above extension. 

J. ALTHEUS JOHNSON, Att’y, &c. 
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Depositions on Behalf of Defendant. , 

Filed November 24, 1905. 

In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 56. 

Elmore M. Phelps 

V8. 

Desdemona G. Phelps. 

Be it known that, at an examination of witnesses, begun and held 
on the eighteenth day of August, A. D., 1905, and continued by 
adjournments within noted, until the thirty-first day of August, 
A. D., 1905, personally appeared before me, the undersigned, an 
examiner in chancery, at No. 416 Fifth Street northwest, Dr. Frank 
T. Chamberlin, Miss Maud Curry, Mr. William Burke, and Mr. 
Charles H. Harris, all of lawful age witnesses called to testify on be¬ 
half of the defendant in the above-entitled cause, (upon vacation of 
decree hereinbefore filed and a re-reference to the examiner to 
38 take such further testimony as either or both of the parties 
should offer) when and where the depositions of said wit¬ 
nesses, hereto annexed, were by me taken down in shorthand from 
the oral statements of said witnesses, made in answer to interroga¬ 
tories and cross-interrogatories propounded by counsel for the parties, 
respectively, then and there attending, the said witnesses having been 
by me first duly sworn according to law; that said depositions were 
afterwards reduced to typewriting and the first-mentioned one thereof 
was read over and signed in my presence, the three others having 
been by me, pursuant to agreement of counsel for both parties, for 
and in the stead of said three witnesses respectively subscribed. 

I further certify that 1 am not of counsel for any of the said par¬ 
ties, or in any manner interested therein. 

T. H. FITNAM, 
Examiner in Chancery. 


In the Supreme Court of the District of Columbia. 

No. 25270, Equity Doc. 56. 

Elmore M. Phelps 
vs. 

Desdemona G. Phelps. 

Met, Friday, August 18,1905, at 2:30 o’clock p. m., No. 416 Fifth 
street northwest (Columbian Bldg.), pursuant to notice. Present, 
Mr. George F. Havell, for defendant, Mr. J. Altheus Johnson, for 
complainant; also, Mr. Burton T. Doyle, and the defendant in proper 
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person; whereupon Dr. Frank T. Chamberlin and Miss 

39 Maud Curry, having each been duly sworn, testified severally 
on behalf of the defendant as is hereinafter respectively set 

forth. 

Dr. Frank T. Chamberlin. 

Direct examination. 

By Mr. Havell: 

Q. State your full name, business and address? A. Frank T. 
Chamberlin, 1323 M street northwest, physician. 

Q. Are you acquainted with the parties to this suit, Elmore M., 
and Desdemona G. Phelps? A. I am. 

Q. How long have you known the respective parties? A. Two or 
three years; a little longer or a little less. 

Q. Did you ever attend the complainant in this case, Elmore M. 
Phelps, in your professional capacity? A. I did, on several oc¬ 
casions. 

Q. Will you state as near as you can the dates of those occasions? 
A. No, I can’t do that. I so stated in Justice Anderson’s court, when 
I had the data with me; I did not know that it would be required of 
me here. 

Q. Do you recollect what the dates were as you gave them to 
Justice Anderson? A. I do not recollect as regains the dates, but I 
can give a general resume. 

Q. Can you approximate the dates? A. No. 

Q. Do you know the address? A. I know the house, but 

40 not the number. 

Q. Do you know the name of the lady who kept that 
house? A. I do not know. 

Q. I understand you to say you have a memorandum of the house 
address, and also the dates you made the visits, on your record? A. I 
think I gave the same to Judge Anderson in the testimony I gave 
them; I took it off my book at the time. 

Q. What street was the house on? A. It is somewhere across from 
the Astoria Flats; I think, on G street; I would not swear; but 
across the street; probably half a square from that. May be they 
have changed the numbers on the houses since I was there; probably 
renumbered them. 

Q. I understand you to say you have not any book with you now 
in which you have the memoranda of the visits you made to Mr. 
Phelps? A. No, sir, I did not bring it with me; I did not expect 
they would be called for and did not bring them. 

Q. Can you get your note book? A. I could give you the same 
data I gave Judge Anderson. 

Q. When will it be convenient for you to bring that note book? 
A. Within a week’s time. 

Q. Will it be convenient then, a week? A. I will say yes. I have 
been ordered away by a physician, to get out of (own, for my health. 

Q. I will ask you if, at the time you visited Mr. Phelps at the 
house on G street, you saw Mrs. Phelps there? A. I did. 



eim6ri! m\ Phelps vs. desbemona d. melps. 23. 

41 ' Q. On how many different occasions? A. I could not 
answer. 

Q. Approximate as near as you can. A. On more than one. 

Q. As many as ten? A. No. 

Q. As many as eight? A. I could not tell you. I would not 

swear to what I don’t know. I can say, more than one. 

Q. As many as five? A. I will not say. I will say, more than 

once; that makes two. 

Q. Then you swear positively, two? A. Yes. 

Q. Not more than two? A. Perhaps yes, perhaps no; probably 
yes, but I will not say otherwise. 

Q. What time of day did you make your calls? A. Any time 
between sunup and sundown. 

Q. What appeared to be the relation between Mr. and Mrs. Phelps, 
as far as your observation went? A. I could not appreciate the re¬ 
lation, except I understood Mrs. Phelps was Mr. Phelps’ wife. And 
from all I saw I saw nothing to indicate anything else. I think she 
did her part, from what I saw; and I think he did his part. 

Q. Was she ministering to his needs? A. Yes, sir, she carried out 
the directions laid down, so far as I recollect. 

42 Q. Was it at your direction that Mrs. Phelps was sent for? 
A. No.. 

Q. Was Mrs. Phelps there the first time you called? A. I cannot 
say. I saw Mrs. Phelps there; that is all I can say. 

Q. What was Mr. Phelps suffering with; what physical ailment? 
A. He was threatened with a condition of appendicitis of catarrhal 
or chronic order or condition. 

Q. Do you know whether Mr. and Mrs. Phelps were occupying 
the same room? A. I do not. 

Q. When you first called on Mr. Phelps, when you discovered that 
he was quite ill, did you recommend that he employ a nurse, or any¬ 
thing of that kind? A. I cannot say; possibly I might. 

Q. Did you recommend that he send for his wife? A. I did 
not so far as I know. 

Q. Did Mr. and Mrs. Phelps appear to be living together, at the 
time you called there, as man and wife? A. As a physician I am 
not supposed to know the internal affairs of a family, unless taken 
into confidence by said family. 

Q. I will ask you if you saw anything during your visits to Mr. 
Phelps that led you to believe that a perfect harmony did not exist 
between Mr. and Mrs. Phelps? A. I should say, from observation, 
no. 

Q. I will ask you if you have conversed with anybody in regard 
to this case since you attended Mr. Phelps? A. From what stand¬ 
point? 

43 Q. Any standpoint? A. I might mention the fact that 
I have been called into court; but the subpoena was not served 

upon me personally. 

Q. I will ask you if you have ever held conversation with any of 
the attorneys of record in this case with regard to it? A. Yes, in 
Judge Anderson’s court. 







24 


ELMORE M. PHELPS VS. DESDEMONA G. PHELPS. 


Q. Did you have any conversation with any attorneys of record 
in regal'd to this case at any other time? A. Not to my knowledge. 

Q. How long did you attend Mr. Phelps? A. I cannot say 
positively, but I presume something like ten days; perhaps a little , 
over. 

(The examination of Dr. Chamberlin is deferred to a future day, 
when he returns to the city and can bring with — the data hereto¬ 
fore referred to.) 


Miss Maud Curry. 

Direct examination. 

By Mr. Havell: 

Q. Please state your name? A. Miss Maud Curry. 

Q. Where do you reside? A. No. 226 G street northwest, this 
city. 

Q. Where did you reside on July 15, 1904? A. At the 

44 same place. 

Q. Are you acquainted with Mr. and Mi’s. Phelps, the 
parties to this suit? A. I met Mr. Phelps about two years ago at the 
drug store; and I met Mrs, Phelps when she came to attend her 
husband at my house. 

Q. Are you acquainted with a Mr. Burke? A. I am. 

Q. What is his full name? A. William Burke. 

Q. And his address? A. I could not tell you. 

Q. What is his business? A. He is a bar tender. 

Q. For whom? A. He has been attending bar for Mr. Walsh, 
northwest. 

Q. How long did Mr. Phelps live at your house? A. He came 
there in May, and left in August of the same year—1904. 

Q. Do you remember when he was ill; do you remember about 
what date it was? A. No, I don’t. 

Q. Was it in July? A. I think, the last of July or the first of 
August. 

Q. That is as near as your recollection places it? A. Yes, sir. 

Q. Did Dr. Chamberlin attend Mr. Phelps during his illness. A. 
He did. 

45 Q. About how long was Dr. Chamberlin in attendance 
upon him? A. I could not say. I think Mr. Phelps was sick 

about a week or ten days, and Dr. Chamberlin came in—I would not 
say every day, because I don’t remember. 

Q. When Mr. Phelps came to live at your house was his wife liv¬ 
ing unth him at that time? A. I could not say. 

Q. She did not come there with him? A. No. 

Q. Did he inform you at the time he called he was a married man? 
A. He did. 

Q. Did he inform you w,liere his wife was? A. I did not ask him. 
Q. But his wife was not with him? A. No. 

Q. Do you know how and under what circumstances his wife came 
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to attend him during his illness? A. I was not at home. When I 
came home Mrs. Phelps was there. 

Q. How long did Mrs. Phelps stop there with him? A. I should 
say, about four or five days. 

Q. Was Mr. Phelps taking his meals at your house? A. No, 
sir, he only roomed there. 

Q. Did Mrs. Phelps take her meals there? A. No. 

Q. Do you know whether or not Mr. Phelps sent for his wife while 
he was sick? A. No. 

Q. You don’t know that? A. No. 

46 Q. During Mr. Phelps’ illness did he and his wife both 
occupy the same room? A. They did. 

Q. Are you able to state whether they both occupied the same bed? 
A. There was only one bed in the room; I imagine they did. 

Q. What seemed to be—if you discovered—the attitude of Mr. 
Phelps towards his wife during this time? A. I could not say. 

Q. Did they appear to be on friendly terms? A. When I was in 
the room they did. 

Q. Then as I understand you to say, so far as you know they 
were living together the same as any other man and wife? A. I 
suppose so. 

Q. Did you have any conversation with Mr. Phelps in regard to 
his wife? A. No, sir. 

Q. Have you seen Mr. Phelps within the last three months? A. 
I don’t think I have. 

Q. You are not able to remember the date when Mrs. Phelps left 
there?- A. No. 

Q. When Mrs. Phelps left had Mr. Phelps recovered from his 
illness? A. Yes, he went away the next week; or in about two 
weeks; he went to New York. 

Q. Did Mr. and Mrs. Phelps leave your house together? 

47 A. No. 

Q. Then I understand you to say that after Mr. Phelps was 
canvalescent Mrs. Phelps left? A. Yes, sir. 

Q. Do you know anything about the circumstances under which 
she left? A. No. 

Cross-examination. 

By Mr. Johnson: 

X Q. You say you were not. at home when Mrs. Phelps came? A. 
No, sir. 

X Q. How long had you been.away from home? A. When I left 
home it was about ten minutes of twelve, and when I came home it 
was about half past two, and Mrs. Phelps was there. 

(Mr. Havell: One moment, Mr. Johnson; allow me to ask the 
witness this question I overlooked. 

Q. Miss Curry, is there any way you can fix the date of Mr. 
Phelps’ illness any more definitely than you have? A. No more 
than the recollection I have already stated, which is to the best of 
my knowledge.) 

4—1648a 


* * * 











26 ELMORE M. PHELPS VS. DE9DEM6NA G. PHELPS. 

48 X Q. It all happened the same day; I did not know but 
you left the city on a visit. A. No, it was the same day. 

X Q. Who had been waiting on Mr. Phelps before Mrs. Phelps 
came? A. No one. He was just taken sick like last night and to¬ 
morrow Mrs. Phelps came. 

X Q. You were home the night he was taken sick? A. Yes, sir. 

X Q. Did you see him that night? A. No, I sent Mr. Burke up 
to see him. 

X Q. Did any other members of the household see him? A. No, 
sir. 

X Q. Who constituted the household at that time? A. My father, 
mother and myself. 

X Q. Was Mr. Burke a member of the household? A. No. 

X Q. Did he room there? A. No. 

X Q.' He was a called on you that evening? A. Yes, sir. 

X Q. How long did he remain with Mr. Phelps? A. Not more 
than ten minutes. 

X Q. What room did Mr. Phelps occupy? A. One on the sec¬ 
ond floor, back room. 

X Q. Did Mr. Phelps suffer that night? A. Yes, my friend said 
he was suffering a good deal. 

X Q. Could you hear noise, groans, expressions of pain from his 
room? A. I don’t think I did; in fact, I didn’t notice. 

49 X Q. Did your father or mother go into the room? A. I 
don’t think they did. 

X Q. When was the doctor called in? A. That afternoon, I 
think. 

X Q. It was the next day that Mrs. Phelps came there? A. Yes, 
sir. 

X Q. She came to attend him as a sick man I suppose? A. I 
suppose that is what she came for 

X Q. And when he had sufficientlv recovered she left? A. She 
did. 

X Q. You say you suppose they both occupied the same bed; that 
there was but one bed in the room? A. There was. I don’t think 
she had any other place to sleep; there was but one bed in the room. 

X Q. If a trained nurse had been called in the same would have 
been true, I suppose; if the nurse had got sleep she would have got 
it from the same bed? A. I suppose she would have occupied an¬ 
other room. 

X Q. Was Mr. Phelps’ condition such as to need the constant 
presence of an attendant? A. I really could not say. 

X Q. You spoke of their relations as appearing to be friendly? 
A. They seemed to be very friendly. 

X Q. Could it very well have been otherwise under the circum¬ 
stances; he a sick man and she administering to his wants? 

(Question objected to on the ground that it is argument.) 

50 A. I could not say that. 

X Q. Were they any more friendly than Mr. Phelps and 
a trained nurse would have been had such been in attendance? 
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(Question objected to as immaterial.) 

A. I could not say as to that. 

X Q. What was there about their words or their acts that indicated 
more friendliness between him and Mrs. Phelps than you would 
.have naturally expected between him and a trained nurse? 

(Question objected to as absolutely immaterial and irrelevant.) 

A. I am not able to sav, because I was not in the room all the 
time; it was only once in a while I was there. 

X Q. I want to know why you describe them as on friendly terms; 
I want to know any word or act that went, to distinguish their rela¬ 
tionship from the relationship you would expect between Mr. Phelps 
and any trained nurse or woman attending him? A. No more than 
he would any one else. 

X Q. So you noticed nothing different had it been a trained nurse 
attending him instead of his wife. A. I did not. 

X Q. And so far as you know nothing happened between him and 
his wife other than would have happened with a trained nurse? 
A. No. 

X Q. You mean everything he said or did would have been per¬ 
fectly said or done towards a trained nurse? A. I think so, so far as 
I know. 

51 X Q. Did Mrs. Phelps say or do anything that indicated she 
was there for any other purpose than waiting on a sick man? 

A. She did not. 

X Q. As soon as he was sufficiently recovered she left him? A. 
She did. 

X Q. She was there, you say, about four or five days: How long 
after she left was it before he left for New York? A. I imagine, 
about two weeks; it might have been longer and might not have 
been quite as long. 

X Q. During that interim of two weeks Mrs. Phelps was not there 
at the house? A. No, sir. 

Redirect examination. 

By Mr. Havell: 

Q. Mr. Phelps, would not have been likely to have said or done 
anything to his wife in your presence that he would not have done 
or said to any other lady in the witness’ presence? 

(Mr. Johnson : The question is objected to as improper and im¬ 
material. My questions to the witness were intended to elicit from 
her what she observed in the ordinary manner or act of either Mr. 
•or Mrs. Phelps that indicated that they were on friendly terms other¬ 
wise than as friendliness would be interpreted between a sick man 
and a trained attendant or a hired attendant. The last ques- 

52 tion of defendant’s counsel calls for an expression of opinion 
by the witness.) 

Q. I will put the question in another way: Mr. Phelps would 
not have been like- to have said or done anything to his wife in your 
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presence that he would not have done or said to her in the presence 
of any other lady? A. I think not. 

Q. Did you ever during the time Mrs. Phelps was there see her 
in her night dress? A. No. 

Q. Did you ever see her night dress there in the room? A. No. 

Q. During the time she was there did she occupy any room in the 
house other than Mr. Phelps occupied? A. She did not. 


Recross examination. 

By Mr. Johnson : 

X Q. Did Mr. Phelps’ illness cause him to be confined to his bed 
most of the time? A. Yes, sir. 

" MAUD CURRY, 

Per T. H. FITNAM, Ex’m’r. 


Sworn to before me as aforesaid, and subscribed, this 22" day of 
September, • A. D., 1905. 

T. H. FITNAM, Examiner. 


53 (Counsel for defendant here introduces in evidence the 

affidavit of Elmore M. Phelps filed in this cause on July 3, 
1905, and requests the examiner to identify it by marking it as “Ex¬ 
hibit A” for defendant.) 

Met Friday, August 25, 1905, pursuant to adjournment. Present, 
Mr. George F. Havell, for defendant, Mr. J. Altheus Johnson, for 
complainant, and the defendant in proper person; whereupon, Mr. 
William Burke and Charles H. Harris, having been duly sworn, 
testified severally on behalf of the defendant as follows: 


Mr. William, Burke. 1 1 

Direct examination. 

By Mr. Havell: 

Q. Please state your name? A. William Burke. 

Q. Are you acquainted with the parties to this suit, Elmore M., 
and Desdemona G. Phelps? A. Slightly. 

Q. How long have you known them? A. Just about two or 
three months I guess from the time he came to the house. 

Q. Are you acquainted with a Miss Maud Curry? A. Yes, sir. 

Q. What is Miss Curry’s address? A. 226 G street northwest. 

Q. Do you remember if Mr. Phelps was ever a roomer at Miss 
Curry’s house? A. He was. 

54 Q. Do you remember about the date that he was such 
roomer? A. No, sir. 

Q. Do you know the year? A. It was last year. 

Q. Do you know about the month? A. No. 

Q. How long, if you know, was he a roomer there? A. To my 
recollection t\vo months, something like that. 

. Q. Was he ever ill during that time? A. Once. 
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Q. Was Mrs. Phelps living there with him at the time? A. No. 

Q. During the time Mr. Phelps was ill did you ever have occasion 
to call on Mrs. Phelps? A. I did. 

Q. Explain in your own way just exactly what led up to that and 
how you came to make that visit? A. He was sick that week a day 
or so, the day I went and talked with him; he was pretty bad, and I 
asked him if there was anything I could do for him, he said, “you 
might get me some kind of a stimulant;” I got that for him. After 
that we sat and talked a while and he asked me would I do him a 
favor. I said I would and he asked me if I would go down to some¬ 
where on D street, I think it was, I don’t remember now, and tell his 
wife that he was rooming at 226 G street northwest, and he was 
sick. That is all, that is all he told me to tell her. 

55 Q. Did he tell you to tell her to come up there? A. No, 
sir. 

Q. What kind of a stimulant was it you got him? A. Is it neces¬ 
sary to tell that? 

Q. Yes: Was it whiskey? A. It might have been. I drank some 
myself. 

Q. What time of day was it he asked you to go down and tell his 
wife? A. To the best of my recollection I think it was about be¬ 
tween twelve and one o’clock; somewhere about that time. 

Q. Then did Mrs. Phelps come up there? A. Yes, she came up. 

Q. What time? A. I judge it was about one o’clock. 

Q. Were you in the room when she came there? A. No. 

Q. You, of course, being only a visitor, would not know what else 
took place besides that around there? A. That is all I know. 

Q. Have you seen Mr. Phelps in the past month? A. Yes. Once 
over at the monument grounds, where they play ball. 

Q. How long has it been? A. At the time they had the bid 
parade over there. 

Q. Did you have any conversation with him in regard to this case? 
A. No. 

Q. Do you remember whether or not Dr. Chamberlin attended Mr. 
Phelps while he was ill? A. I don’t know the doctor who attended 
him. 

56 Cross-examination. 

By Mr. Johnson: 

X Q. Some doctor did attend him? A. Yes, I think there was 
a doctor there. 

X Q. You say Mr. Phelps was at 226 G street about two months? 
A. I think so. 

X Q. Did you learn that from calls you made at the house? A. 
Yes, sir. 

X Q. How frequent were your calls? A. Mostly every day. 

X Q. What time in the day did you call customarily? A. Some¬ 
times in the morning, then at night; I was working with others and 
taking shifts, you know. 

X Q. Your morning calls were at what hour? A. Ten to twelve. 

X Q. And in the evening? A. Seven to eleven. 
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X Q. So then one or the other of those hours you were there nearly 
every day at 226 G street, either between ten and twelve in the morn¬ 
ing or between seven and eleven in the evening. A. Yes, sir. 

X Q. And it was during one of these calls that you saw Mr. 
Phelps? A. Yes, sir. 

X Q. You knew him before that call, did you? A. I knew him 
by his having a room there; I never knew him before that. 

57 X Q. What seemed to be the matter that day with Mr. 
Phelps? A. He was supposed to be sick. He said his stom¬ 
ach troubled him. 

X Q. Did he seem to be suffering? A. Yes, sir. 

XQ. How was it manifested? A. He was kind of tossing from 
one side to the other, like one in a fever. 

X Q. Did he seem to be suffering with pain? A. I think so. 

X Q. Was he in agony? A. Well, not awful agony, I don’t think; 
but from the way he was carrying on I imagine he was suffering all 
right. 

X Q. Where did the pain seem to be? A. Across his chest, to the 
best I know; I don’t know where the pain might have been. He had 
trouble with his head; he had his hands to his head like he was hold¬ 
ing his head. 

X Q. Was that the first day of his illness you knew? A. I think 
it was. 

X Q. Did any one else at the house render him any attention that 
day? A. I don’t know. I don’t think so while I was there. 

X Q. Was it that same day that his wife came up. You spoke of 
his wife coming up about one o’clock? A. Yes, sir. 

X Q. It was one o’clock of the same day, was it, that you notified 
her? A. I didn’t say that. I don’t remember whether it was 

58 the same day or not; I know the day I did go there he was 
feeling bad. I don’t know whether it was the same day or not. 

X Q. At your subsequent calls at the house did you understand 
that he was still sick? A. Subsequent? 

X Q. Yes: you called at the house nearly every day? A. Yes. 

X Q. Did you understand Mr. Phelps to be sick at the house at 
calls which you made there subsequent to the day you notified his 
wife of his illness? A. No. 

X Q. Did you understand the question ? A. I did. 

X Q. Did you understand Mr. Phelps to be in the house at all? 
A. Yes. 

X Q. You understood then that he was perfectly well at the calls 
vou made subsequent to the time you notified his wife of his illness? 
A. Yes, sir, 

XQ. He was only sick one day at that time? A. Yes, sir. 

X Q. You did not know at any subsequent call that his illness 
was continuing? A. No. 

X Q. So far as you know he was only sick that one day? A. I did 
not see him any more after that. 

X Q. Did you see his wife after that day? Q. Yes, I saw 

59 her. 

X Q. Where? A. I saw her down stairs. 
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Redirect examination. 

By Mr. Havell 

Q. From what you saw happened there did his wife appear to be 
waiting on him; at-ending to him? A. Yes. 

Q. Did she seem to be doing everything that could be expected of 
a wife towards her husband? A. So far as I could see. I was down¬ 
stairs. I saw her fixing up little things for him. 

Recross-examination. 

By Mr. Johnson: 

X Q. What sort of things did she fix up? A. I was not in the 
kitchen. 

X Q. Things for a sick man? A. I don’t know whether the man 
was sick then or not; I was not up-stairs. 

X Q. In other words you don’t know whether she was fixing 
things for him or not? A. I should think so, anyway. 

X Q. You don’t know what sort of things she was fixing up? A. 
No. 

X Q. You don’t know whether he was sick? A. There was no 
other man in the house sick at that time, is all I know. 

WILLIAM BURKE, 

Per T. H. FITNAM, Ex’m’r. 

60 Sworn to before me as aforesaid, and subscribed this 22" 

day of Sept., A. D., 1905. 

T. H. FITNAM, Examiner. 

Mr. Charles H. Harris. 

♦ 

i 

Direct examination. 

By Mr. Havell: 

Q. What is your name? A. Charles H. Harris. 

Q. Are you the same Charles H. Harris who testified in this case 
before? A. I am. 

(Mr. Havell: Counsel for defendant states "that he has called 
Mr. Harris for further cross-examination about such matters as may 
be pertinent to the issues involved. 

(Mr. Johnson: I don’t understand that such a statement in¬ 
jected by counsel for defendant will convert this examination into a 
cross-examination of this witness. If this witness is produced by the 
defendant as one of her witnesses I have no objection in the world 
to Mr. Havell inquiring of this witness any matters he may deem 
proper.) 

Q. You are the detective who, I believe, Mr. Phelps employed to 
watch his wife? A. I am. 

Q. On the occasions which you mentioned in your testimony that 
you saw his wife in company with another man in the Agricultural 
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grounds and other places I will ask you if on these occasions 

61 when you watched Mrs. Phelps you reported the results of 
your observations to Mr. Phelps? A. I kept him advised of 

everything. 

Q. How long after the discoveries which you made did you inform 
Mr. Phelps as to what you had seen? A. I generally informed him 
the next time I saw him, may be the next day, or that evening pos¬ 
sibly. 

Q. Then I understand you to say he was fully advised of all the 
facts set forth in your testimony, either immediately or shortly after 
yourself becoming acquainted with them? A. He was. I made 
reports on each occasion, detailed statements written out, and always 
reported it to him, reading the report in detail. 

(No cross-examination.) 

(Mr. Havell : Counsel for defendant states that he has sub¬ 
poenaed other witnesses, who did not appear at this hearing; and he 
will ask the court for an extension of time to complete his testi¬ 
mony.) 

CHARLES H. HARRIS, 
Per T. H. FITNAM. 

Sworn to before me as aforesaid, and subscribed, this 22" day of 
Sept., A. D., 1905. 

T. II. FITNAM, Examiner. 
Adjourned, subject to notice. . 

62 Met, Thursday, August 31, 1905, at 11/30 o’clock a. m., 
pursuant to arrangement between counsel, made since last 

adjournment. Present, Mr. George F. Havell, for defendant, Mr. 
J. Altheus Johnson, for complainant, and the parties in proper per¬ 
son; whereupon Dr. Frank T. Ciiamuerlin, having been hereto¬ 
fore duly sworn, testified further on behalf of defendant as follows: 


Dr. Frank T. Chamberlin. 

Direct examination. 

By Mr. Havell: 

Q. Dr. Chamberlin, can you tell us the dates of your visits to Mr. 
Phelps when he was living on G street? A. I think I can approxi¬ 
mate them. My book shows dates of July 13, 14, 15, 17, and 18. 

Q. Do you remember the numbers where you made these visits? 
A. I think, as stated before, in Justice Anderson’s court, I made 
a mistake of two numbers in the address. My impression is the num¬ 
ber is 228 on my book as near as I can recollect. 

Q. What have you to say in regard to Mr. Phelps’ sickness in so 
far as it affected liis physical ability to cohabit with his wife? A. 
I haven’t anything to say about that; I think that is the only way to 
answer it. 

Q. Did you not testify before Justice Anderson that Mr. Phelps 
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did have the ability to have sexual intercourse? A. Under 

63 the conditions named before .Justice Anderson. 

Q. What were the conditions as they existed at the time 
you visited Mr. Phelps? A. As I stated in Justice Anderson’s court. 

Q. Are you acquainted with a lady by the name of Talent? A. 
I cannot say. 

Q. Did Mr. Phelps ever request you to attend a lady profession¬ 
ally, as physician? A. I say yes, it may be probable; in fact he re¬ 
quested me to attend a great many ladies. 

Q. You don’t remember whether he ever asked you to attend a 
lady named Talent? A. Mr. Phelps was employed in Stott’s drug 
store at the National Hotel some time; consequently people would 
come in and He would send for me; whether the person named Tal¬ 
ent was one of them I cannot say. 

Q. Do you remember calling on Miss Talent? A. I don’t recol¬ 
lect the name; it might have been that or some one else. 

Q. Try to refresh your memory in regard to Miss Talent, who 
was employed as a servant in the house of Mr. and Mrs. Tracey, 
either 622 or 1109 H street; and this occasion was after Miss Talent 
had left the employ of the Tracey’s? A. I don’t connect it in any 
way with the Tracey’s Was it P-a-r-e-n-t? 

Q. Did you ever attend a ladv by the name of Parent? A, 
Yes. 

64 Q. Did you attend he< at the request of Mr. Phelps? A. I 
think not. 

Q. Are you able to state now how many times you saw Mrs. Phelps 
in Mr. Phelps’ room? A. I failed to keep note, I think, of every visit; 
it was my intention not to run the bill too high, consequently I only 
put down the number of visits I intended to charge him for. Those 
visits were on the dates heretofore given by me: the 13th, 14th, 15th, 
17th, and 18th of July, 1904, according to my book. 

Cross-examination. 

By Mr. Johnson: 

X Q. Was it at the Tracey’s that he asked you to attend a person 
named Parent? A. No, I don’t connect the two names. I simply 
asked the question pertaining to the word Parent to see if there had 
been a mix-up in the form of names. 

X Q. You have not Mr. Phelps in any way connected with a 
patient of that name? A. No. 

X Q. You and Mr. Stott, the proprietor of the National drug store, 
are old friends, I believe? A. Yes. 

X Q. And it is a fact I believe that you had a long time and some¬ 
what intimate connection with the National Hotel and the 

65 drug store there? A. That is correct. 

X Q. When you first started out in the profession your 
grand-father was the proprietor of that hotel? A. Yes, sir. 

(Objected to as immaterial.) 

X Q. You have been in good odor, if you will excuse putting the 
5—1648a 
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question that way, around the National Hotel and the National 
Hotel drug store? A. Presumably so. 

X Q. It was at that drug store that Mr. Phelps was employed at 
one time, you say; and from that drug store that he frequently made 
calls for you? A. Yes, I think so. 

X Q. Recurring to Mr. Phelps’ illness in July, 1904, do you rec¬ 
ollect the character of his ailment and particularly with a view to the 
pain that he underwent, or probably underwent. A. He suffered 
considerable pain; the condition was appendicitis or threatened ap¬ 
pendicitis. 

X Q. Does a patient under such circumstances suffer much pain? 
A. It may be so to a great extent. 

X Q. Was he suffering much do you recall when you first saw 
him? A. Yes, I recollect he was. 

X Q. For the next four or five days would a person in the con¬ 
dition you found him to be in, be much disposed to sexual inter¬ 
course? A. That would depend on the conditions, as stated at a 
prior time in Justice Anderson’s court. 

68 X Q. You might restate them now if you will. That 
testimony I believe has not been drawn out, or whether it will 
be and made a part of tho record in this eauso I don’t know* So I 
would ask you to be kind enough to restate the condition Mr. Phelps 
was in, and specially with reference to a person’s inclination to sexual 
intercourse under such circumstances; not merely the physical 
possibility but the inclination or desire? 

(Mr. IIavell: Counsel for defendant objects to Mr. Johnson’s 
suggestion as to whether or not the testimony heretofore given by 
Dr. Chamberlin before Justice Anderson has or lias not been written 
out, or may or may not be used in connection with this case. The 
testimony heretofore given is a matter of record in this case, certainly 
competent for the purpose of proving any contradictions. 

(Mr. Johnson: I never intended to suggest the use or the non-use 
at the hearing of this cause of the testimony taken before Justice 
Anderson. I am merely wishing now to state to the doctor the 
situation that will elicit from him the information I desire about Mr. 
Phelps during his illness in July, 1904. If the examiner will now 
read my question I think the witness will understand the matter 
about which I am interrogating and to which I wish his answer. 

(Mr. IIavell: Counsel for defendant has no objection to the 
doctor restating any testimony heretofore given before Justice Ander¬ 
son in regard to this case. His objection was simply to the sug¬ 
gestions made by Mr. Johnson as to witness’s testimony. « 

(Mr. Johnson: I might add that I am not acquainted with the 
testimony given by witness before Justice Anderson. I was out of the 
city at the time and have not heard the notes of this witness’s testi¬ 
mony read. 

67 (Mr. Havell: Counsel for defendant also states that he 

is not acquainted with the testimony given by the doctor 
before Justice Anderson as he was not present and his only knowl¬ 
edge thereof is information which came through Justice Anderson 
to him. 
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(Mr. Johnson: I don’t wish counsel on the other side to mis¬ 
apprehend my remark about the testimony taken before Justice 
Anderson. It was intended only as an explanation to the witness 
why he might now reiterate testimony covering the ground gone over 
before Justice Anderson. It is more by way of explanation to the 
witness as to why I was interrogating him on the subject which I 
understand he had been questioned about to some extent before 
Justice Anderson. If the examiner will now read the question the 
witness will answer.) 

(Immediately preceding question read over to witness.) 

A. For information, Mr. Johnson, shall I give a full resume of 
the testimony given before Justice Anderson? 

X Q. Answer just as though you had never been before Justice 
Anderson in this matter? 

(Mr. Havell: Suggestion of counsel is objected to on the ground 
that the doctor has offered here to restate as nearly as he can possibly 
recollect all of this testimony heretofore given under oath before 
Justice Anderson, and as long as the doctor has agreed to give as 
nearly as he can possibly recollect his testimony he should be allowed 
to finish his answer.) 

X Q. I request the doctor to answer the question without reference 
to colloquies between counsel. A. The conditions under which 
sexual intercourse might take place in illness would depend on the 
parties concerned, on mental condition of patient at time. As a 
hypothetical answer I quote from “The Last Days Of 
68 Pompeii,” which as I recollect a slave was supposed to have 
raped his mistress during the eruption of Vesuvius and while, 
the parties concerned were probably hemmed in by fire and ashes 
and said slave knew that he had to die. Another hypothetical answer 
given to Justice Anderson was that the average man after a certain 
time of life would be probably unable to have an erection and more 
probably night emissions, although I claim to know one who is 
sixty-four years old that had night emissions quite frequently. I 
rather bring in these two cases to demonstrate that possibilities either 
in health or illness depend on circumstances, allowing the patient of 
course were not in a comatose condition or at death’s door. I would 
farther state that the possibilities of connection on the part of one 
suffering and not seriously ill from a number of diseases cOuld be 
pro or con, resting as previously stated in conditions that might 
lead up to same. 

X Q. Your answer, to this point, has had reference rather to 
possibilities than to the probabilities in Mr. Phelps’ particular case. 
My question wishes you also to speak as to the probability of a man 
Situated as you found Mr. Phelps to have been during the early days 
of his sickness? A. I should answer that the conditions there would 
depend on conditions that might work either way. In other words 
it is a hard matter or an impossible one to state what a patient might 
so under nervous excitability pertaining to subject. 

X Q. What would you say about Mr. Phelps, or a person in the 
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condition that you found him the first few days of his illness,. 

69 as being the aggressor in such a matter, to put it that way. 
I mean by aggressor in such an act the one taking the 

initiative? 

(Question objected to as immaterial.) 

A. I think I should have to look at the possibilities in his case 
the same as I would the possibilities in any one else’s case. 

X Q. You saw his wife attending him during your visits there? 
A. I did. 

X Q. Was there anything about her manner or his manner or the 
manner of the two, or about the way or appearance of things to 
indicate that sexual relationship was probably going on between 
them? A. Nothing. It would be only natural that they would 
probably not indicate a condition of that kind to me. 

X Q. That is very true. My question was intended to elicit 
whether your skilled eye as a physician, your observation of the 
condition your patient was in, and other things, indefinable in ex¬ 
pression, might lead to the thought in your mind that sexual inter¬ 
course had taken place? A. No, there was no idea on my part per¬ 
taining to the subject at all, either pro or con. Naturally I would 
have directed against anything of the kind had I been asked; but in 
case of illness a physician does not consider that, for the reason that 
it is not necessary. 

X Q. Do I understand from that that the parties ordinarily refrain 
from it under such circumstances? A. Yes, sir. 

70 X Q. You don't deem it worth while to advise them to 
abstain ? A. Not unless there were such conditions that would 

require a discontinuance of intercourse. 

X Q. If I understand you then you said nothing one way or the 
other about sexual intercourse, but rather assumed that under such 
circumstances it would not be indulged in? A. That is right. 

(Mr. Havell: I object to that statement as not a statement made 
by the doctor, either in form or in substance.) 

X Q. If anything put in my question is not according to fact 
please state wherein it is incorrect? A. I don’t see anything as not 
being in accordance with the probabilities. 

X Q. Mr. Phelps’ condition was such as needed the attendance of 
a nurse or attendant? A. Decidedly. 

XQ. And it was while in that condition his wife was there min¬ 
istering to him? A. I so accepted it. 

X Q. In other words she was rendering such service as a trained 
nurse under such circumstances would render? A. Yes. 

X Q. Did you give directions to her as to what to do? A. Yes, sir. 
X Q. She carried out your directions I suppose? A. So 

71 far as I know. 

X Q. Do you recollect whether she had left Mr. Phelps be¬ 
fore your visits ceased? A. That I could not say about. 

X Q. One witness in the case, the lady who kept the house, has 
stated that Mrs. Phelps attended her husband only four or five days, 
and that it was probably ten days if not two weeks after she left be- 
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fore Mr. Phelps left the city to go on a visit to New York; and my 
question was intended to ascertain from you whether on your later 
visits to Mr. Phelps, Mrs. Phelps was present or not? A. As near as 
I can say I should say yes, during the time of my visits. There 
might have been a day perhaps that I did not see her; or something 
in that way. 

X Q. It was during the more grave part of his illness, or at least 
the first period of his illness was the more grave I take it and it was 
during that period of his - illness his wife was there? A. Yes, I think 
I saw her there from the beginning to the termination of my visits; 
but could not say with certainty. 

X Q. And that, as I understand you to say was' the more g-ave 
part of his illness? A. Yes. 

Redirect examination. 

By Mr. Havell: 

Q. In reply to a question by Mr. Johnson as to whether or not 
there was anything you observed which would indicate that a sexual 
act took place, I will ask you if there was was anything you 

72 observed that would indicate that a sexual act did not take 
place? A. In answer to Mr. Johnson’s question there I would 

state I was in no position to know, either pro or con. 

Q. I believe you said that where a condition in a patient existed 
where it would be injurious for the patient to have sexual intercourse, 
that you as a physician would advise the patient not to do so? A. 
That would be only natural if the physician were asked regarding 
the matter, or if he saw reasons for advising against intercourse. 

Q. Did you see any reason in this case for advising against it? A. 
I did not. I stated that under Mr. Phelps’ condition, had I reason 
to suspect that sexual intercourse was taking place, I should certainly 
have advised against it. 

Q. As a matter of fact did you not advise against it? A. I did not; 
for I had no reason to suspect the same. 

Recross-examination. 

By Mr. Johnson: 

X Q. Do you recall that you did advise him against excitement of 
any kind? A. I probably did advise him so far as a physician would 
do under those circumstances; I don’t recollect positively. 

73 X Q. I understand you to say that you assumed that sexual 
intercourse was not being indulged in? A. I naturally would 

in any case of illness where patient is seriously ill; that would be a 
general supposition on the part of a physician. 

F. T. CHAMBERLIN, M. D., 

1323 M St. N. W. 


Sworn to before me as aforesaid, and subscribed, this 22" day of 
September, A. D., 1905. , 

T. H. FITNAM, Examiner. 
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74 Decree. • ; 

Filed December 15, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25270. ; 

« 

Elmore M. Phelps, Complainant, 

vs. 

Desdemona G. Phelps, Defendant. 

This cause came on to be heard upon the pleadings and testimony 
filed herein, was argued and submitted by counsel and was considered 
by the Court. It is therefrom this 15" day of December, 1905, by 
this Court and the authority thereof 

Ordered, adjudged and decreed that the complainant pay to 
George F. Havejl, the solicitor for the defendant, the sum of fifty 
dollar's ($50), payable in monthly installments at the rate of ten 
dollars ($10.00/100) per month and beginning on the 15th day of 
December, 1905, as a counsel fee. And it is further 

Ordered, adjudged and decroed that the divorce herein prayed for 
be and the same is hereby denied and the bill of complaint dismissed 
with costs to be taxed against the complainant excepting the usual 
solicitor’s docket fee of twenty dollars ($20). 

THOS. H. ANDERSON, 

Associate Justice. 

And from this decree complainant prays an appeal to the Court of 
Appeals of the District of Columbia, and the said appeal is allowed 
and the appeal bond to cover the costs of the said appeal is 

75 fixed in the penalty of $100 00/100. 

THOS. II. ANDERSON, 

Associate Justice. 


Memorandum. 
January 9, 1906.—Appeal bond filed. 
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Directions to Clerk for Preparation of Transcript. 

Filed January 9, 1906. • : ; 

In the Supreme Court of the District of Columbia. , 

No. 25270, Equity Doc. 56. • , 

' Elmore M. Phelps 

vs. 

Desdemona G. Phelps. 

The clerk will make the transcript of the record for the appeal in 
this cause, putting into the transcript the following matter, namely: 

1. Original petition, filed March 17, 1905. 

2. Answer, filed March 22, 1905. 

3. Replication, filed March 29, 1905. 

4. Order of reference to examiner, filed March 29, 1905. 

76 5. Testimony, filed April 26, 1905. 

6. Order, May 12, 1905, permitting amendment of orig¬ 
inal petition and re-committing cause to examiner. 

7. Amendment of petition, filed May 15, 1905. 

8. Additional testimony, filed May 18, 1905. 

9. Decree of divorce to petitioner of June 15, 1905. 

10. Order, filed August 4,1905, vacating decree of June 15,1905. 

11. Supplemental answer, filed August 15, 1905. 

12. Order, filed August 28, 1905, extending time for defendant’s 
testimony. 

13. Testimony in behalf of defendant,* filed November 24, 1905. 

14. Order of December 15, 1905, dismissing petition, from which 
appeal is taken. 

J. ALTHEUS JOHNSON, 

Solicitor for Elmore M. Phelps. 

77 Supreme Court of the District of Columbia. 

United States op America, District of Columbia,.ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
76, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 25270 in Equity, wherein Elmore M. Phelps, 
is Petitioner, and Desdemonda G. Phelps, is Respondent, as the same 
remains upon the files and of record iii said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the city of Washington, in said District, this 
25" day of January, A. D. 1906. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1648. Elmore M. Phelps, appellant, vs. Desdemona G. Phelps. 
Court of Appeals, District of Columbia. Filed Feb. 20, 1906. 
Henry W. Hodges, clerk. 





